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M P I O R A "  OF MEETING OF DISCUSSION GROW 

ASBESTOSIS - APRIL 21. 1977 

Fxecutive Conference Room 
12th Floor 
85 John S t r e e t  
New York. New York ' 10038 

The meeting of t h s  discussion group on a sbes tos i s  opened wi th  a cons ide ra t ion  
of t h e  ques t ion  "who Owes a defense?" 
claims because of the  long duqation of t h e  condition. . As a r e s u l t ,  s e v e r a l  
i n s u r e r s  could be .on  the  r i s k  and per iods of non-insurance may a l s o  e x i s t .  
Consequently, t h e  c r u c i a l  ques t ion ,  is when d i d  t h e  in ju ry  occur for  coverage 
purposes? n o  views emerged, which might be character ized a s  the  ma jo r i ty  
and minori ty  view. 
was t h e  discovery or diagnosis. of a sbes tos i s ,  .While t h e r e  i s  no a u t h o r i t y  
dLrect ly  i n  poin t  t q  s u s t a i n  t h i s  view, the  advocates of t h i s  p o s i t i o n  r e l i e d  
on fi, 345 N.E. 2d-  267. The minor i ty  
a l s o  argued t h a t  t h e i r  view should be t e s t ed  through l i t i g a t i o n  and t h a t ,  i f  
s u c c e s s f u l ,  t h e  r e s u l t  would be  t h a t  a sbes tos i s ,  as an indus t ry  problem, 
could be contained. 
c a r r i e r  thoughout t he  period of-  time the  a sbes tos i s  condi t ion developed, i . e ,  
from the  f.irst exposure through the  discovery aqd diagnosis .  
a l s o  contended t h a t  each c a r r i e r  on r isk during any p a r t  of t h a t  per iod  could 
be f u l l y  r e s p o n s i b l e . f o r  t h e  cos t  of defense and loss. 
on Bore1 v Fibreboard Paper Products Coruoratioq, 493 P. 2d 1076, U. S. 
Court of Appeals,  F i f t h  .Circui t '  (applying .Texas Iaw). 

The major i ty  was cognizant. of the  f a c t  t h a t  &g& was not a coverage case.  
Despite t h i s ,  harever ,  the majori ty  believed t h a t  t he  e s s e n t i a l  holding o f .  ' . w, i .e.  t h a t  the  in ju ry  was cumulative and t h a t  with each expqsjye-ghche--  - - 

The probIem a r i sea  i n . a s b e s t o s i s .  

The minori ty  v i s  wa5 t h a t  the event which t r igge red  coverage 

The majori ty  view was t h a t  coverage ex is ted  for.  each 

The major i ty  

The major i ty  r e l i e d  
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. c a r r i e r  covered the  loss and would be l i a b l e  for  t h e  f u l l  defense and poss ib ly  
the  f u l l  l o s s  as wel l .  Amongst those c a r r i e r s  favoring t h e  niajority view, i t  
was - r e p o r t e d - t h a t  some were working out agreements t o  p ro - ra t e  t h e  loss and 
defense cos t s  with one c a r r i e r  a c t i n g  as a lead c a r r i e r .  'The ques t ion  was 
raised as t o  whether these agreements included insureds where per iods of 
noncoverage ex i s t ed .  It was reported t h a t  t he  insureds were a l s o  agree ing  
t o  p a r t i c i p a t e  on a pro-rata  bas i s  for  both the  defense cos t s  and t h e  l o s s e s .  
One of the  c a r r i e r s  advised i t  would supply a copy of such an agreement. .  
which could be d i s t r ibu lxd  t o  t h e  e n t i r e  group. 
received and she re fo re  cannot .be d i s t r ibu ted  a t  t h i s  time. 

The next quest ion discussed was sett'lement p o s s i b i l i t i e s  which might occur 
before  t r i a l .  A l l  agreed t h a t  t he  i n t e r e s t  of t he  insured should .be  given 
p r i o r i t y  cons idera t ion  so t ha t  no poss ib le  cause of a c t i o n  for  bad f a i t h  
could a r i s e .  

The group was then asked whether they would be w i l l i n g  t o  i d e n t i f y  t h e i r  
insureds so t h a t  a l i s t  could be prepared which.would be d i s t r i b u t e d .  

. .  

This has not as y e t  been 
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Brendan DeMelle
Consequently, t h e c r u c i a l question, is when d i d t h e injury occur for coverage
purposes? n o views emerged, which might be characterized as the majority
and minority view.
was t h e discovery or diagnosis. of asbestosis, .While t h e r e i s no a u t h o r i t y
dLrectly i n point t q s u s t a i n t h i s view, the advocates of t h i s p o s i t i o n r e l i e d
on fi, 345 N.E. 2d- 267. The minority
a l s o argued t h a t t h e i r view should be tested through l i t i g a t i o n and t h a t , i f
s u c c e s s f u l , t h e r e s u l t would be t h a t asbestosis, as an industry problem,
could be contained.
c a r r i e r thoughout the period of- time the asbestosis condition developed, i . e ,
from the f.irst exposure through the discovery aqd diagnosis.
a l s o contended t h a t each c a r r i e r on risk during any p a r t of t h a t period could
be f u l l y r e s p o n s i b l e . f o r t h e cost of defense and loss.
on Bore1 v Fibreboard Paper Products Coruoratioq, 493 P. 2d 1076, U. S.
The minority v i s wa5 t h a t the event which triggered coverage
The majority view was t h a t coverage existed for. each
The majority
The majority r e l i e d
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was agreed t h a t  th is  was des i r ab le .  
i s  received,  r e fe rence  could be made t o  t h e  l i s t  and contac t  between the  
c a r r i e r s  involved f a c i l i t a t e d .  To d a t e ,  only one company has s u p p l i e d - i t s  
l i s t  of  insureds and therefore  d i s t r i b u t i o n  cannot be made with t h i s  
memorandum. 
technica l  knowledge and possibly us ing  s i n g l e  counse.1 for  mul t ip le  defendants 
was next considered. It was suggested t h a t  c a r r i e r s  i n t e re s t ed  contact  Mr. 
h g e g n e r i  if they wished t o  use s i n g l e  counsel  and Mr. Ingegneri  would 
advise them of other  c a r r i e r s  who i n d i c a t e d  a similar in te res t .  It was 
recognized t h a t  problems with insureds  would have t o  be resolved before 
s i n g l e  r ep resen ta t ion  was re so r t ed  to. 

With respect  t o  t h e  pro- ra ta  shar ing  of  t h e  loss and o ther  c o s t s ,  t he  major i ty  
were of the .opin ion  t h a t  t h i s  was an e q u i t a b l e  manner t o  proceed. 
a l s o  expressed concern t h a t  i f  l i t i g a t i o n  were r e so r t ed  t o ,  t h e  r e s u l t  might 
be conf l ic t ing  decis ions i n  t h e  var ious  s t a t e s .  
loss and defense expenses could be subsequent ly  resolved by negot ia t ions  
and/or a r b i t r a t i o n .  
i n  the cumulative in ju ry  workmen's compensation cases i n  Cal i forn ia  might 
be u t i l i zed .  Attached a r e  copies of t h e  Workers' Compensation Inter.-Insurer 
Arbi t ra t ion  Agreement, i t s  Rules and Regulat ions and t h e  Arb i t r a t ion  Request 
Notice . 
One other view was expressed, i . e .  t h a t  a t e s t  case  be brought and attempt 
t o  have this decided d i r e c t l y  by t h e  United S t a t e s  Supreme Court. The 
consensus t h a t  . t h e r e  was l i t t l e  l i ke l ihood  of t h i s  approach being su,ccessful. 
Final ly ,  t h e  group discussed t h e  p o s s i b l e  use of governmental immunity as a 
defense. I n  t h i s  connection, t he  case o f  Sanner v Ford Motor Company, 364 A. 
2d 43, Superior Court of New. Je r sey ,  L a w  Div is ion ,  was c i t e d  which h e l d  t h a t  
a manufacturer  of^ a vehicle  produced i n  s t r i c t  compliance wi th  U. S. Army 
plans could not be held l i a b l e  f o r  an a l l eged  des ign  defec t .  

Attention was a l s o  cal led t o  a r ecen t  case  McNeece v United S t a t e s ,  which i s  
pending i n  the United S ta t e s  D i s t r i c t  Court for  t he  Eastern D i s t r i c t  of 
Texas. 
Government .a l leging t h a t  under t h e  Walsh-Healy and OSHA Acts,  t h e  United 
S ta tes  Government has a duty t o  warn employees of t he  danger of w o r k i q  wi th  
asbestosis.  

With such a l i s t ,  a s  soon a s  a new s u i t  

The p o s s i b i l i t y  of reducing  defense  cos t s  by t h e  shar ing of 

They 

The method of div id ing  t h e  

It was suggested t h a t  t h e  a r b i t r a t i o n  procedures u t i l i z e d  

. 
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In t h i s  case,  employees a r e  seeking t o  recover from the  United States  

The meeting closed with a unanimous r e j e c i i o n  of a suggest ion t h a t  l i a b i l i t y  
s is  cases De admitted and t h e  carriers agree between themselves as 

t o  the i r  r epsec t ive  losses  and exQenses. 

For the  convenience of  t he  group, a t tached  is a sepa ra t e  memorandum summarizing 
t h e  cases discussed. Respect fully submitted,  

A?- 
Chas. F. Berrvman / 
Ass i s t an t  Vich PrAident 
American Mutual Insurance Alliance . - /&c/ /G- ar/- 
Richard F. Ingeg6efi  
P1-1- - .  

Brendan DeMelle
consensus t h a t . t h e r e was l i t t l e likelihood of t h i s approach being su,ccessful.
Finally, t h e group discussed t h e possible use of governmental immunity as a
defense. I n t h i s connection, the case o f Sanner v Ford Motor Company, 364 A.
2d 43, Superior Court of New. Jersey, Law Division, was c i t e d which h e l d t h a t
a manufacturer of^ a vehicle produced i n s t r i c t compliance with U. S. Army
plans could not be held l i a b l e f o r an alleged design defect.
Attention was a l s o called t o a recent case McNeece v United S t a t e s , which i s
pending i n the United States D i s t r i c t Court for the Eastern D i s t r i c t of
Texas.
Government .alleging t h a t under t h e Walsh-Healy and OSHA Acts, t h e United
States Government has a duty t o warn employees of the danger of workiq with
asbestosis.
.
__ - _ _ _____.. ~. _ _ _ _ -~ - - - - - - - . .
In t h i s case, employees a r e seeking t o recover from the United States
The meeting closed with a unanimous r e j e c i i o n of a suggestion t h a t l i a b i l i t y
sis cases De admitted and t h e carriers agree between themselves as
t o t h e i r repsective losses and exQenses.
For the convenience of the group, attached is a separate memorandum summarizing


